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September 22,2005 

To the Honorable: 
Paul Hudson, Chairman 
Julie Parsley, Commissioner 
Barry Smitherman, Commissioner 
Public Utility Commission of Texas 
1701 N. Congress Avenue 
Austin, TEXAS, 7871 1-3326 

Re: Letter of Protest and Request for Enforcement of Docket 20400, Order 45. 
(Filed on behalf of SBC Competitors, and Citizens of the State of Texas) -- 

Dear Commissioners: 

On October 17,2002, SBC was ordered (Docket 20400 Order 45) to re 
competitors and the State of Texas for improper “K-Table” exclusions in SBC’s 
liquidated “PM” damages. SBC appealed this Order to the United States Federa 
for the Western District of Texas, Case No. SA 03-CA-0249 FB. On March 31, 2003 this 
Commission was served with a citation and requested representation by the Office of the Texas 
Attorney General. (Attachment 1) 

On or about April 22, 2003, representatives of the AG’s office signed a legal agreement 
with SBC, styled as a “Joint Stipulation” in 03-CA-0249. (Attachment 2) In addition to routine 
filing matters, the parties agreed to the following: 

SBC-Texas shall not be required to (a) to pay the additional amounts that would 
be paid to competitive local exchange carriers under the challenged 
modifications to the K-Table provisions in those agreements pending a final 
decision in this cause. (Emphasis added) 

4. 

We believe the “Joint Stipulation” violates the Texas Open Records Act, as it was never 
publicly posted but clearly contains provisions in Sections 4a and 4b that relate to CLECs. 
These include provisions for SBC to notify CLECs of amounts owed upon request - clearly 
impossible when the agreement was never disclosed to them. In fact, I had to file an Open 
Records Act request to even get a copy of it since it is not available on PACER. 

According to reports filed by SBC since early 2003 per the terms of this stipulation, SBC 
owes its competitors in excess of $5 million dollars. This represents well over 20% of all the PM 
damages SBC has ever paid in Texas and the problem grows worse month by month. We 
believe this amount is immediately due and payable to SBC’s competitors and the treasury of 
the State of Texas due to “this cause” being finally decided. 

http://www.tellawcomlabs.com


On June 22, 2005, the Honorable Fred Biery, United States District Judge, issued “Order 
Concerninq Plaintiff’s Motion to Alter or Modifv the Judqment,” which upheld this Commission’s 
Order 45. (Attachment 3) Even so, it was never posted in Docket 20400 and again had to be 
obtained though an Open Records request. SBC has since, to our understanding, appealed to 
the !jth Circuit Court, but “this cause” has been decided. SBC must be called to pay up effective 
6/22/05 - the date of Judge Biery’s order.’ 

On the chance that this Commission wishes to enter into anotherdubious stipulation with 
SBC, it is surely aware the story won’t end at the 5th Circuit. SBC can be expected to appeal all 
the way to the Supreme Court. This process would take years and effectively render Order 45 a 
moot point. Indeed many of the CLECs who would have been entitled to payment are already 
gone, and SBC’s liability dries up further every day it delays.* This is to say nothing of the 
amounts SBC owes to the State of Texas under Order 45 which are significant. 

Please let the Parties to this Docket know whether this Commission intends enforce its Order or 
whether it intends to enter into another stipulation. We respectfully request you weigh your 
decision carefully and post it prominently, in compliance with the Open Records Act. 

I am available, if necessary, to discuss this with any party upon request. 

Yours truly, 

Leo A. Wrobel 

CC: Distribution 

If SBC is successful with its dh Circuit and presumably Supreme Court appeals, it can always try to collect back 

SBC competitors like Accutel and Premiere Network Services enjoyed no such forbearance from this Commission. 

1 

amounts like they are presently trying to do in Michigan. (K-Table is a topic of serious discussion there) 

They were forced into bankruptcy in virtually the same month that this Commission signed the stipulation with SBC. 



Distribution was made via fax, mail, or electronic media on 9/22/05: 

W. Lane Lanford 
Executive Director 
Public Utility Commission of Texas 
1701 N. Congress Avenue 
PO Box 13326 
Austin, TX. 7871 1 

Ms. Dede Keith 
Administration and Constituent Services 
Office of the Governor 
PO Box 12428 
Austin, TEXAS, 7871 1 

Jesse Harvey 
Office of the Attorney General 
PO Box 12548 
Austin, TEXAS, 7871 1 

Jennifer E. Berry 
Assistant Attorney General 
Education and Enforcement Division 
PO Box 12548 
Austin, TEXAS, 7871 1-2548 

Paul Carmona 
Executive Director Consumer Affairs 
Office of the Attorney General 
PO Box 12548 
Austin, TEXAS, 7871 1-2548 

Jeffrey S. Boyd and Karen W. Lornell 
Office of the Attorney General 
PO Box 12548 
Austin, TEXAS, 7871 1 

Angie Fadley 
Office of the Attorney General 
6545 Mercantile Way, 2"d Floor 
Lansing, MICHIGAN, 48910 

Parties of Record, Docket 20400 
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. Swthwenen Bell Telephone, L.P., d/b/a , 

SB C-T& 

Plaints 

V. 

Public Urility Commission of Texas; 
%be= Klein, in her official capacity q 
Chairman of ‘tbc Public Utility Commission 
of Texas; Brett A Perlman, in his official 
capacity as Commissioncr of the Public 
Utility Commission of Texas; and JuIie C. 
Parsley, in her official capacity as 
Cammifsioncr of the Public UtiJity 
Commission of Texas, 

Defendants. . 

NO. SA 03-CA-0249 €0 ’ 
. .  

JOINT STIPULATION 

NOW COME Southwestern Bell Telephone, L.P., d/b/a SBC-Texas (“SBC-Texas’?, 

Public Utility cammission of Texas (”Texas Commission”), Txas Commission Cbatnaa 

Rebecca Kiein and Texas CommisSioLlds Brett A. Pcrlman and Julie C. Parsley, by and through 

their respective counsel of record, aad enter into iad respeodurly request rhe Cout’s approval of 

the following sdpu l~ t i~ t~  

1. In this muse, SBC-Texas has challenged the validity of those portions of Order 

No. 45 issued in Texas Coarmission Project No. 20400 in which the Texas C o ~ ’ s s i o n  has 

ordered SBC-Texas to make modifications to the K-Table that is found b Attacbu~t 17 of 



jntercomcctian agrecments that SBCTexss has entered into with hundreds of cornpetitbe local. 

cgchqe  caxriers pursuant to 47 U.S.C. $ 5  251 and 252. T n e  cbdlenged modifications we 

' identified in Paapxph 38, subpbagraphs (a) - (c) o f  the CornplJjnr filed by SBC-Texas. SBC- 

Texas has 'rquestcd a prelimikty in..&ction to 'e$oin implemenkGon of the rnodiflcati6rk 

Under Order No. 45, the  K-Tabb .changes would affcct calculations of performance 

measurcrneat penalties under those Intmonnection agreements be-g in May of 2003.. The 

Texas Commission ad Codssioness.have requested an extension of h e  to file an k e x  to 

the CompIaint tiled by SBC-Texas. Au parties w e  that the filing of morions for su&ary 

judgment is appropriate ja tbjs case and that the page and time Iimib irnposcd by the d e s  axe 

not adequate to provide for appropriate briefing ofthe issues to the Court 

. .  , , .  

. ~ .  . .  

2. . SBC-Texas, the Texas Commission and its Chainam and Commissiongs agree 

as follows regarding (a) eaending &e xime for filing an answer, (b) the implemenran'on af the K- 

Tabiemodi5carions during the pendency of this cause, and (c] the parties joint submission of a 

proposed briefing schedule and page-limit extension for any motions for summary judgment to 

be filed in this cax. 

3. The due date for the Texas Commission and its Chairman and Commissioners to 

file an answer in this camt shall be extended to May 8,2003.. 

4. SBC-Texas shall not bt requirr;d (a) to pay he additiodamowts that would be 

paid 10 comptirive local erxcbange cmiers uader the challenged modifiCatians to the K-Table 

provisions in the affcaed interconnection agrtemllrrts or @) to modi& the K-TaMe provisions in 

hose agreements pemliag a find decision in this cause. 
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0 .  

modifications to the K-Table and shall accrue these amounts in a sepamte, 

ideatifiab1e account that shall be maintained on the books and records of SBC- 

Texas. SBC-Texas shall file monthly repom with the Texas ConunissiA thn 

show the amour~ts accrued to this BCCOUN If individual CLECs request 

infodtioa regarding rhis account, SBC-Texas sbau and the Commissjon m y  

inform hase CLECs of the total dollar mowt accrued t o  the account and/or rhe 

particular dollar amounts accrued 10 the requesting CLEC. 

b. In the went SBC-TW prevails in its chalknse to  the validity of the 

Commission's Order No. 45, the amounls. accrued in the above-refera4 

account shill be deemed the property of SBGTexas. In the event the Texas 

Commission and its Chaimran end Commissioners prevail in defending Order No. 

45, SBC-Texas will disburse' the  funds acnued in thc abovecrefcrenced account, 

pius herest calculated at rha ,rate o f  1.79 per c w t  'per annum, componndtd 

annually, to tht compctitivc local exchange carries pursuant in compliance with 

OrduNa 45. 

c. SBC-Texas' motion for preliminary.injunaioa is withdraws 

d 

to the validity or iuvalidity of Order No. 4s. 

lhe parties agree that the foUodng briefing schedule and paplimit extensions 

This Stipulation may not be used to suggest an admission by any party as 

5. 

arc appropriate and a p e  to make a joint requtst to the Court for their approval: 

a. M~tions for summary judgment up to 35 pages in length, exclusive of 

appendices, shall beSl& by. June 5,2003. 
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